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A Children’s Courtroom Bill of Rights:
Seven Pre-Trial Motions Prosecutors Should Routinely
File in Cases of Child Maltreatment
By Victor I. Vieth1

Introduction
Testifying in court is often stressful for
children. Numerous studies document that
children have very little, if any, understanding
of legal processes.2 The confusing, often
intimidating environment of a courtroom is
exacerbated when judges and attorneys ask
questions the child cannot understand. Even
worse, some attorneys purposely ask questions
that will confuse the child. In one study, for
example, two thirds of the public defenders
and one third of the prosecutors admitted
questioning children in a manner designed to
confuse the child.3
In order to protect children from confusing,
even abusive practices while testifying, and in
order to facilitate testimony that is fair and
accurate, there are seven pre-trial motions
prosecutors should file in most, if not every
case of child maltreatment. Some of these
“children’s courtroom rights” have been
codified into law in one or more states but no
state has codified all seven of these rights.
The National Association to Prevent the
Sexual Abuse of Children is seeking to have
each of these provisions codified into law
in every state.4
Even in the absence of such laws, prosecutors
can make a strong argument for a court order
that ensures the taking of a child’s testimony is
sensitive and designed to ensure the accuracy
of the evidence provided. Specifically,
prosecutors should petition the court for
the seven orders.

1. A court order requiring a
“child friendly” oath

questions are posed in a developmentally
appropriate manner, even very young children
can articulate the difference between a truth
and lie and that it is “bad” to lie in court.6
Accordingly, the court should order that the
administration of an oath to any child witness
be done in a manner that is developmentally
appropriate.

2. A court order requiring the
attorneys to ask questions a
child witness can understand
As noted by law school Professor John Myers:
The linguistic complexity of courtroom
banter surpasses anything children hear at
home or school. Legal terms that are second
nature to attorneys are completely beyond
children. Considering children’s unpolished
language skills, opportunities for
miscommunication abound.The judge is in a
good position to ensure that attorneys ask
comprehensible questions.7
Accordingly, judges and attorneys must
question children in a developmentally and
linguistically appropriate manner.8 A simple
guideline with children under eight “is to
use short sentences, one to two syllable
words, simple grammar, and concrete,
visualizable words.”9
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If a witness could only speak Spanish, we
would not pose questions in English but would
instead provide an interpreter and make other
accommodations to allow the witness to
understand each of the questions posed.
Similarly, we should not question children in
a manner they cannot understand.

There is compelling research documenting
that, when questioned without regard to
developmental considerations, young children
are often declared incompetent to testify.5 It is
equally true that when oaths and competency
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3. A court order requiring the
child’s testimony be taken
at a time of the day when
the child is functioning at
her best and that provides
the child with
developmentally
appropriate recesses

It is irrefutable that certain questions are
simply beyond a child’s developmental
and linguistic capabilities. Unfortunately,
court and counsel often ask them
anyway. Consider, for example, the
following two questions posed to
children in actual trials:
1. On the evening of January third, you
did, didn’t you, visit your grandmother’s
sisters’ house and didn’t you see the
defendant leave the house at 7:30, after
which you stayed the night?
2.Well, I have jumped ahead a bit, so
you will have to go back to what you
were telling us about before the first
incident.You told us of what you did
and what he did to you. On the next
occasion you went there, what kind of
thing happened to you?10
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As noted by one commentator,“children
perform best when they are rested. Up to
age of five, many children nap in the
afternoon, and, as any parent will testify, a
child deprived of her nap is not at her
best, behaviorally or intellectually.
Whenever possible, therefore, a young
child’s testimony should be scheduled to
accommodate nap time.Testifying in the
morning is a good solution for many
young children…With school age children,
it is usually best to schedule testimony
during school hours…a child who testifies
following a full school day is a tired child
who has spent the better part of the day
worrying about going to court.”13

child when frightened or nervous.Their
presence helps children calm themselves
when parents are not immediately on
hand.”17 If need be, a child should also be
permitted to hold a pet or other animal
while testifying.18
Allowing a child a comfort item, such
as a teddy bear, has been upheld in courts
of law. In Texas, for example, the
defendant was convicted of sexually
abusing his seven year old daughter.
On appeal, the defendant contended
the judge committed error in permitting
the child victim to hold a teddy bear
while testifying.The Texas Court of
Appeals ruled:

Noting that educators provide children
school recesses as a reflection of the
limited attention span of children, Professor
John Myers notes,“If children need recess
to pay attention in the familiar environs of
the classroom, how much more must they
need recess during the stressful experience
of testifying.”14 With respect to the
necessity of judicial involvement in
enforcing recesses, Myers notes:
It is not sufficient to tell a child ‘If you
want a break, just ask.’ Children will not
take the initiative to request a recess.
Moreover, young children have
difficulty monitoring their own needs.
A five-year-old is more likely to stop
answering questions or cry than ask for
a rest. Responsibility falls on the court
and counsel to monitor a child’s needs.

Commenting on abusive practices such as
these, one commentator notes,“Is it any
wonder children get confused? Judges
have ample authority to stop such
nonsense.A judge also has the authority
to forbid unduly embarrassing
questions…The judge may disallow crossexamination on irrelevant issues and may
forbid confusing, misleading, ambiguous,
and unintelligible questions. Finally, the
judge has the authority to curtail
questions designed merely to harass or
badger a witness.”11

4. A court order permitting
the child to bring a comfort
item to the witness stand

Unfortunately, judges often fail to rein in
such abusive practices and, perhaps
unwittingly, sometimes contribute to the
problem by themselves asking questions
which are difficult for a child to
understand.12

A stuffed toy such as a teddy bear often
reduces a child’s anxiety while testifying.
Research documents that these
“comforting objects are more than mere
toys. They symbolically represent a little
bit of a mother’s ability to soothe the

Appellate courts have found that judges
have the authority to recess court
proceedings at reasonable intervals.
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(W)e cannot conclude that the teddy
bear constituted demonstrative
evidence which engendered sympathy
in the minds and hearts of the jury,
validated the child-victim’s
unimpeached credibility, or deprived
appellant of his constitutional right of
confrontation. Indeed, the same
accusation could as reasonably be made
of the calculated attire of any witness.
Rather, under this record, it seems more
rational that the trial court, when faced
with the general objection made,
permitted the child-victim to retain the
stuffed animal as one of the
discretionary ‘reasonable steps’
authorized by the Code of Criminal
Procedure in an effort to minimize the
psychological, emotional and physical
trauma of the child-victim caused by
her participation in the prosecution,
including her face-to-face confrontation
with appellant (emphasis added).

6. A court order prohibiting
intimidating questioning
Testifying in court can be extremely
stressful for children.As noted by several
commentators,“(c)hildren’s lack of
knowledge of the legal system can lead
to unrealistic fears and false expectations
about testifying…some children believe
that if they make even a minor mistake
they will go to jail. Some children are
concerned that they might be assaulted
by the defendant. On a more realistic
level, children express fear of the
unknown, of public speaking,
embarrassment, loss of control, being
yelled at in court, and facing the
defendant.”24
These fears can be exacerbated if counsel
raise their voices when questioning a
child or presenting argument or
otherwise engage in conduct that a child
may interpret as an angry confrontation.25

5. A court order allowing
the child the presence of
a support person
Research shows that the presence of a
support person helps children to respond
to direct and cross examination
questions.20 Moreover, a number of state
legislatures and a “substantial body of
case law approves of such support.”21
To better understand the simple
compassion in permitting the child victim
a support person, Professor John Myers
poses the following scenario.“Imagine,”
Myers writes,“five-year-old Susie, about to
enter the hospital for the first time. Susie
is scheduled to undergo an unfamiliar and
painful medical procedure. Mother drives
Susie to the hospital, stops in the parking
lot, opens the car door, and says ‘Okay,
honey, run along into the hospital and
find the doctor. I’ll be back in a couple
of hours to pick you up. Bye.’ Mother
drives off, leaving little Susie standing all
alone outside the hospital. Preposterous
you say? Mother won’t do that. She’ll
walk Susie into the hospital and remain
at her side to provide comfort,
reassurance, and support.”22
Just as it would be cruel to deny a child a
support person during a difficult medical
procedure, Myers’ argues it is equally
cruel to deny a support person to a child
testifying in a case of child abuse.
Specifically, Myers writes at “the hospital,
emotional support is part of treatment,
and parents are partners in therapy.At the
courthouse, however, things are different.
The tradition in court is that the child
must go it alone.”23
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7. A court order modifying the
courtroom to meet the
child’s needs
Few, if any, courtrooms were constructed
with the needs of child witnesses in
mind.Accordingly, the courtroom should
be adjusted to fit the needs of the child
witness. For example, if a child cannot
see over the witness box, the child
should be given a pillow or allowed to
sit in front of the box. If a child needs a
stool to prevent feet from dangling in the
air, or any other reasonable
accommodation to make him/her feel
comfortable, the court should ensure the
courtroom is properly equipped to
address the child’s need.
Commenting on the ability, even
necessity of court and counsel to alter
courtrooms to accommodate children,
law school Professor John Myers opines
“(n)othing in law or the Constitution
preordains that courtrooms be configured
in a particular way, and, so long as the
defendant’s rights are protected, minor
alterations to accommodate children
are proper.”26

Conclusion
Several years ago, I had the honor of
editing and contributing to the manual
Investigation and Prosecution of Child
Abuse.27 This is the manual of the
National Center for Prosecution of Child

Abuse – a program of the National
District Attorneys Association. In this
manual, prosecutors are urged to file pretrial motions to “modify courtroom
procedures and setups that were
designed for adults in mind.”28 The
manual further encourages pre-trial
motions to permit comfort items, to limit
the length of the child witness’ testimony,
and for regular recesses.29
As a result of the leadership of the
nation’s prosecutors in filing these and
similar motions, many courts have reined
in abusive practices toward child
witnesses. Moreover, a number of courts
and legislatures have enacted legislation
providing for some of these reforms –
such as the right to a support person.30
Hubert Humphrey once said “Each child
is an adventure into a better life – an
opportunity to change the old pattern
and make it new.”31 Through vigilance in
filing motions that will spare child
witnesses from intimidating courtroom
practices and maximize their ability to
provide accurate testimony, prosecutors
will change the old pattern of revictimizing child witnesses.
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